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BRACKS GOVERNMENT PUTS MOBILE PHONE COMPANIES ON NOTICE TO COMPLY WITH VICTORIAN FAIR TRADING LAW
Telecommunications companies have been urged to remove unfair terms from their mobile phone contracts or face possible Victorian Government action the Minister for Consumer Affairs, John Lenders, announced today.

Mr Lenders said an examination of mobile phone contracts had found numerous terms that needed to be amended or dropped to comply with Victorian unfair terms legislation.

“We are concerned with the large number of unfair terms in mobile phone contracts that disadvantage consumers and do not comply with Victorian law,” Mr Lenders said.

“Millions of Australians own a mobile phone and the issue of unfair contract terms affects them all.  

“In October 2003 the Bracks Government introduced Australia’s first unfair terms legislation that protects consumers from unfair terms biased towards suppliers.”

Mr Lenders said the legislation had been in place for nearly a year and the companies should work with Consumer Affairs Victoria to modify contracts to comply with Victorian law. 

The Government is concerned with the following unfair terms:

· Lock-in-terms (unilateral change terms) that allow the supplier to vary important terms of the contract, or to perform it in a different way than as agreed or expected by the consumer. These terms enable the supplier to make these changes without providing fair and reasonable adjustments, or without the consumer being allowed to terminate the contract without penalty.

· Punitive dispute resolution terms that prevent or restrict the consumer’s options regarding dispute resolution, with the effect of putting pressure on the consumer to give up, or settle on terms favourable to the supplier.
· Restriction of the liability of the supplier, its servants or agents for breach of the contract.

· Penalty clauses that unfairly inhibit consumers from exercising their rights.

“Under current arrangements consumers are not only disadvantaged by one-sided contracts, they generally do not even get an opportunity to read their contracts,” Mr Lenders said.

“The full contracts are hundreds of pages and are rarely available for consumers.”
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Mr Lenders said consumers were only provided with summary contracts - usually about four pages - that did not expose the unfair terms contained in the full contracts.  

“Whilst suppliers are required under legislation to have copies of their contracts available at retail outlets for no charge, Consumer Affairs inspectors had found that this is widely disregarded,” Mr Lenders said.

He said only a few retail outlets had a copy of the full contract available for customers to read.  

Some contracts are available online, however at well over 100 pages long it is not practical for consumers to print it out on a personal computer. 

Mr Lenders said these restrictions made it extremely difficult for consumers to obtain a copy of the full contract to examine before committing, in writing, to be bound by the terms in the contract.

“We are also concerned about terms in the full contract that allow mobile phone companies to alter the terms of the contract without notice, without advising the consumer and without giving the consumer any right to terminate the contract,” Mr Lenders said.  

“In fact, if they do try to terminate the contract after it has been changed to their disadvantage and dissatisfaction, the company can penalise the consumer.

“The Bracks Government is looking to empower consumers by ensuring contract terms are more equitable, easily understood and accessible,” Mr Lenders said

“Empowered consumers will help drive better competitive outcomes in the mobile phone market made up of almost 14 million network subscribers.”

The unfair contract terms provisions are contained in Part 2B of the Victorian Fair Trading Act.  

Under the legislation, which was partially modelled on UK legislation, a contract term is considered unfair ‘if contrary to the requirements of good faith and in all the circumstances, it causes a significant imbalance in the parties’ rights and obligations arising under the contract to the detriment of the consumer’.  

Unfair contract terms are void and the Director of Consumer Affairs can seek injunctions if necessary to prevent their continued use.

Consumer Affairs has powers to investigate complaints from consumers that allege unfair contract terms.  

Consumer Affairs has written to Telstra, Optus, Vodaphone, AAPT, ‘3’, Orange, Virgin and SIM PLUS.

More consumer information on mobile phone contracts can be found at the Telecommunications Industry Ombudsman website www.tio.com.au and the Australian Communications Authority at www.aca.gov.au
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SECTION 32W OF THE VICTORIAN FAIR TRADING ACT 1999

A term in a consumer contract is to be regarded as unfair if, contrary to the requirements of good faith and in all the circumstances, it causes a significant imbalance in the parties’ rights and obligations arising under the contract to the detriment of the consumer.

EXAMPLES OF MOBILE PHONE UNFAIR CONTRACT TERMS

If a Handset, Other Device or Accessory purchased by you is faulty or not functioning it will be your responsibility to arrange, at your cost, to have it repaired or replaced so you can continue to use (suppliers) Services. 

If You send an SMS message, we will charge You at the time You send that message, regardless of when or whether the message is received by the intended recipient. 

If …your connection is cancelled for any reason any unused prepaid … credits will be forfeited.

We may change Our Customer Terms without your agreement

We can change the terms of this agreement at any time, including, without limitation, by withdrawing any product or service offering.  If we do this and the change is to Your detriment, we’ll let You know by mail, SMS message to Your mobile phone, by placing a notice on our website at …. or by other means and within the period permissible at law.

(Supplier) exudes any liability to you for any Consequential Loss suffered or … incurred by you in connection with the supply or Interruption of any goods or services (including the Service) or with the Agreement (whether based in contract, tort (including negligence), statute or otherwise). In the event that your account is terminated and monies are owed to you by us, we will notify you of these amounts. In the event you do not claim those monies within 3 months of being notified we will retain the money and you agree that you will have no further claim in relation to those monies.

To protect consumers from illegal trade in mobile phones, (supplier) at any time may request you to provide proof of ownership of your phone. You must provide that proof within five (5) business days. If you fail to provide proof of ownership (supplier) may suspend the Service until that evidence is provided. 

At any time, we can require you to provide some form of security (eg, a security deposit, a charge or bank guarantee) or pay some or all of the charges for your service in advance.

You grant us a royalty free, perpetual and world wide licence to store, transmit or otherwise deal with any content you upload on the…. Services.

We may .. disclose personal information about you to third parties who agree with us to keep personal information about you confidential. 
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